85Ta Conoress |)’ HOUSE OF REPRESENTATIVES ‘{! Reporr 
9d Session No. 2491 


D, A. WHITAKER AND OTHERS 


Avausrt 6, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 9950} 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 9950) for the relief of D. A. Whitaker and others, having con- 
sidered the same, report favorably thereon with an amendment and 
recommend that the bill, as amended, do pass. 

The amendment is as follows: 

Page 3, line 15: After ‘‘Virginia;’”’ insert, “Wesly D. Chumbly, 
Route 1, Box 51, Shawsville, Virginia; Robert C. Willis, 108 Lee 
Avenue NE., Roanoke, Virginia;’”. 


PURPOSE 


The purpose of the proposed legislation is to confer jurisdiction on 
the Court of Claims so that court can consider and render judgment 
on the claims of the persons named in the bill to basic and overtime 
compensation and shift differential pay under applicable law for the 
services they performed at the Radford Arsenal at Radford, Va., in 
the period following 1945. 


STATEMENT 


All of the persons named in H. R. 9950 are shown by the records of 
the Department of the Army to have been employed at the Radford 
breil: as civilian fire fighters and fire-fighter guards. These indi- 
viduals were employed at the arsenal sometime in the period between 
February 15, 1946, and February 16, 1952. The fire fighters and 
fire-fighter guards worked under a system described as a “‘two-platoon 
system” which required that they be on duty every other day for 24 
hours. The Army has advised the committee that these employees 
received basic compensation each week for 40 hours and overtime pay 
for 16 additional hours. 
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The committee has been advised that the 24-hour shift was divided 
into 8-hour periods. These 24 hours included a regular 8-hour shift, 
an 8-hour period in the barracks-like accommodations at the arsenal, 
and the final 8 hours were spent in a second regular working shift. 
This arrangement was at times altered in such a way that the men 
worked 16 hours, that is two 8-hour shifts, without any break for sleep; 
and then the final 8 hours of the shift would be spent in the barracks 
building. ‘The period spent in the barracks was on what was termed 
“fire duty,” “fire call,” or “maintenance call.” Although the men 
were expected to sleep during the period in the barracks, they were 
very frequently subject to being called for fire calls and practice fire 
drills. It further appears that due to the distance the men had to 
travel from thir work to the place provided for sleeping and eating 
that as much as an hour of the “on call” time was consumed by travel 
to and from the accommodations. 

The effect of these arrangements was that the employees worked, 
on alternate days, 7 days every 2 weeks. They were paid for 16 
hours out of the 24 spent on the job each work day. However over- 
time compensation was not paid on the basis of 8 hours of overtime a 
day, but was paid on the basis of an average of 2 weeks’ work or 56 
hours per week. All hours over 40 per week were considered overtime, 
and amounted to 16 total overtime hours each week. 

H. R. 9950 would permit these men to assert their claims for 
compensation in accordance with the Federal Employees Pay Act, 
as amended, and would permit the Court of Claims to rule on the 
merits of those claims. The principal points to be presented for 
consideration by the court would relate to the rights of these men to 
overtime pay for the second 8-hour shift worked in 1 day according 
to the method of computation provided in the law and for shift 
differential pay for that work; and also would concern the questions 
relating to compensation for the third 8-hour shift during the period 
when the men were said to be “on call duty.” 

The Department of the Army interposes no objection to H. R. 9950. 
In its report to this committee on the bill, that Department has 
cited the cases decided in the Court of Claims which involve similarly 
situated persons to those named in H. R. 9950. The Department of 
the Army observed that these cases involved a construction of sections 
201 and 301 of the Federal Employees Pay Act of 1945, as amended, 
(59 Stat. 295; 5 U.S. C., secs. 901-958). The Army report states: 

Pertinently, the court held: “To the extent that plaintiffs 
have not been compensated for work actually performed 
during periods set aside for eating and sleeping they are 
entitled to recover.” 


The Department of the Army then stated that for those reasons it 
would interpose no objection to the bill. 

This committee has concluded that in the light of the position of 
the Department of the Army and the particular circumstances of 
these claims, the relief provided for in H. R. 9950 should be granted. 
It appears that the rights of these employees have now been defined 
by the rulings of the Court of Claims. In fact the evidence before 
the committee has established that the rights of these men could 
not have been evaluated until these cases in the court were decided. 
Clearly these employees are entitled to file their claims and have 
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them decided on their merits, and the Court of Claims is the proper 
forum for such a determination. Accordingly the committee recom- 
mends that the bill, amended to add to two names contained in the 
committee amendment, be considered favorably. 


DEPARTMENT OF THE Army, 
Washington, D. C., August 6, 1958; 
Hon. EManvuet CELLER, 
hairman, Committee on the Judiciary, 
House of Representatives. 


Dear Mr. CuHatrMAn: Reference is made to your request for the 
views of the Department of the Army with respect to H. R. 9950, 
85th Congress, a bill for the relief of D. A. Whitaker and others. 

This bill provides as follows: 

“That, notwithstanding any statute of limitations or lapse of time; 
jurisdiction is hereby conferred upon the Court of Claims to hear, 
determine, and render judgment upon the claims of D. A. Whitaker, 
Route 1, Pulaski, Virginia; * * * [50 names] for basic and overtime 
compensation and shift differential pay as governed by the provisions 
of the Federal Employees Pay Act of 1945, as amended (title 5, 
U. S. C., sec 84 and secs. 901 through 958), for services performed 
since 1945 by them at the Radford Arsenal, Radford, Virginia: 
Provided, That actions on such claims shall be brought within one 
year from the date that this Act becomes effective.” 

The Department of the Army interposes no objection to the above- 
mentioned bill. 

Records of the Department of the Army show that all of the persons 
named in the subject bill were Department of the Army civilian 
employees at Radford Arsenal, employed as fire fighters and/or 
fire-fighter guards sometime during the period between February 15, 
1946, and February 16, 1952. In both of these jobs the employees 
worked a 2-platoon system which required that they be on duty 
every other day for 24 hours, for which they received basic compensa- 
tion each week for 40 hours and overtime pay for 16 additional hours. 

Substantially similar claims were considered by the United States 
Court of Claims in the cases of Ahearn, et al. v. United States (C. Cls. 
No. 332-55), decided May 7, 1958; Avary, et al. v. United States (C. 
Cls. No. 266-56), decided March 5, 1958; and Collins v. United States 
(C. Cls. No. 141-56), decided March 5, 1958. In these cases the court 
construed sections 201 and 301 of the Federal Employees Pay Act 
of 1945, as amended (59 Stat. 295; now codified as 10 U. S. C. 901- 
958). Pertinently, the court held: “To the extent that plaintiffs 
have not been compensated for work actually performed during 
periods set aside for eating and sleeping they are entitled to recover.” 

For the foregoing reasons the Department of the Army interposes 
no objection to the shove-cuatieslt bill. 

_ The fiscal effects of this legislation cannot be ascertained at this 
time. 

At the request of the committee this report is being submitted 
prior to the receipt of Bureau of Budget advice. As soon as this 
advice is received, you will be notified. 

Sincerely yours, 
Witser M. Brucker, 
0 Secretary of the Army. 





